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COMPTWROLLER GENERAL, OF THE UNITED STATEY

WASHINGTO!1, DG, K84 3 ,0%:’)

. Juv 181973 - 7
B-178264 | - : '

Hr, C. B, '.l‘:lpt:on . ) ;
Authcrized Certifying Officer :
Foreat Service

Unif.ed States Depsrtment of Agriculiture

P, 0, Box 230 .
Juneau, Alaska 99301 :

Dear Mr, Tiptonm:

This is in xeply to a letter, dated March 16, 1973, with enclosed

. elaim and file of lenry B, Roberts, requentiny au advance decision
. whether the unpaid salary for tha period Suoptember 11 through Eeptem-

ber 17, 1972, and Orctober 1 through Cctobex 14, 1972, mey ba paid to
Sgt, Roberts and if not, should a request For xefund from Roberts for
the $226.51 paid hinm for the pariod Septembor 17 through Septeubar 30,
1972‘ be “dﬂo

Henry Roberto was hired on Septembar 11, 1972, under ths name of
Scott B, Janetts in a tomporary wmployment stutus by the Forest Sexvica,
United States Departwent of Agriculture, after he indicoted that he was
homoxavly discharged from the Armad Forces, and that he would furnieh
avidence of nir.diacharge at & later date, According Lo the report of
the Forest Sevvice, after unsuczcessful attempts to verify the honorablae
discharye from the employee, tha Yorest Gervice raceived notification
Yrom the Militery Police thut 8cott D, Janette was actually Sgt. Heury B,
Roberts, ‘#ho wan AWOL fron Fort Weinwright, Alavka, and that bs had
turned himneelf :n to authoritics om October 14, 1972,

You refer to 18 Comp. Gen. 815 (1939) as standing for the proposi-
tion that retention of salary received under a de facte exployse hasin
was not permissible, That decision is not for applicacion in the present
sase mince it involved an alien, Retention of salary in that case wac
precluded by section 5 of the Indepandent Officas Appropristion Act, 1939,
52 Stat. 435, which specifically prohibited payment of cowmpunsation to
any, person not mseting the citizenship ragquirements of that acts .
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fﬁo case yYou have subnitted is somsvhat slmilar to the facte con~
sidered in our decision 3-90642, lixy 4, 1950, cvpy erslosed, wherain an
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Aty enlisted san while im an AWL status ves employsd im a civilian
popition by the Corps of Engineers, Xt way held therpin that the in-
dividual was eatitled to payaent for conpensation and pax diem esrned
prior to his apprehension and returm t¢ military contril, 7The con-
cluuion reachsd in that decision may ba applied to the hreseat case.
Accoxrdingly, the unpiid salary for the period prior to Gictober 14, 1972,
tha datoc of apprshension, may ha prid to the claimant, cosouing of course
; that he did not raceive militaxy pay for such period. It follows that
ne action is vequired with respect %o payments slready middy,

The sscloswuien submitted with your letter are returwd,
. | Sinceraly yours, |

p';u]. G. Dembling

For the pogntroller General
of the United Statas
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